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OBJECTIVE LAW IV* 

§ 11. Written Law 

To formulate and publish standardizing and constructive juridical 
rules is the object of what is called written law or positive law. In- 
contestably, it is the function of the State which, chronologically, 
appeared last. In fact, it presupposes a very advanced degree of 
civilization. To-day in great modern States it has become, if not 
the most extensive function at least the most important, for all the 
others proceed from it. 

What is the true character of the legislative function of the 
modern State? How are the two other functions of the State, the 
administrative function and the judicial function dependent on the 
legislative function? These are points which there is no room to 
study here. Here I only intend to inquire whether legislation con- 
stitutes in itself a source of law distinct from the spontaneously estab- 
lished juridical norm and how custom and jurisprudence behave as 
regards written law. 

According to the still dominant opinion, which I have energetical- 
ly combatted in my preceding works and which the recent experiences 
the civilized world has undergone must have overthrown for good, 
each State is sovereign, that is, possesses a will which is controlled 
only by itself and which imposes itself as such upon its subjects. The 
particular manifestation and product of this sovereignty is legislation, 
which, emanating from State sovereignty, is a sovereign command im- 
posing itself as such upon the subjects of this sovereignty. This is 
not the place to discuss this conception and to show that it is nothing 
but a pure abstraction, corresponding to nothing real. It should only 
be shown that legislation, when the question of the sovereignty of the 
State from which it emanates is omitted, cannot constitute in itself a 
source of law, cannot in itself be a juridical norm. 

If it is really true that law is a spontaneous production of in- 
dividual consciousnesses, inspired at the same time by social necessity 
and the sentiment of justice, this and only this can be the norm of 
law. This product of individual consciousnesses is the juridical norm 
and the only juridical norm. No juridical norm, except this produc- 
tion, can exist. There cannot exist at the same time a rule of law 
arising spontaneously from individual consciousnesses and imposing 
itself because it corresponds to a social necessity and to the senti- 
ment of justice, and another rule of law imposing itself because it 
emanates from a commanding, sovereign, will. There cannot be a 

* The third part of this article was published in the February 1921 issue of 
the Columbia Law Review at page 126. 
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juridical duality, a spontaneous juridical norm and an imposed juri- 
dical norm. 

This being so, legislation can only be conceived of as a means of 
expression of rules of law. The legislator does not create it, he 
defines it; and legislation imposes itself only in proportion as it is in 
conformity with this rule. Obedience is not owed to laws as such, 
but only to the laws giving expression to or putting into practice a 
juridical norm. But surely we may assume legislation to be in con- 
formity with the rule of law. Legislation emanates from the gov- 
ernors; whoever they are they can only be maintained in power if 
their acts and decisions correspond to the tendencies, needs, aspirations, 
and sentiments of the mass of individuals composing the group. Most 
often, legislation is accepted by this mass and this is the reason it is 
obeyed. The superficial observer bases its obligatory force on the 
imperative power it seems to contain and to receive from its govern- 
mental origin. On closer inspection, this is seen to be an illusion, legis- 
lation can be obligatory only if it formulates a juridical norm existing 
before it, and created by the consciousness of those very persons to 
whom it is addressed. 

Besides, if laws are studied from the point of view of the forma- 
tion and definition of objective law, the role of the legislator is not 
seen to differ specifically from the role which we have already recog- 
nized as that of custom and jurisprudence. Only, legislation con- 
stitutes a much more precise means of defining the juridical norm 
than custom and jurisprudence. The legislator can exercise a more 
direct and efficacious influence than jurisprudence on the formation 
of juridical ideas. Finally, according to modern ideas, legislation 
constitutes a limit for public agents which is a precious guaranty for 
those amenable to trial and those subject to jurisdiction. 

If custom and jurisprudence are means of defining objective 
law, they are incontestably rather inexact and vague means. Again, 
custom and jurisprudence, to assure the realization of a juridical norm, 
can only organize quite imperfect technical processes. Even then, 
they only reach them after a long series of gropings. These technical 
processes, which are sometimes fairly rapidly crystallized, more often 
on the contrary remain for a long time uncertain, fragile and change- 
able. Legislation has the advantage of being able to formulate clear- 
ly the juridical norms whose realization it tends to assure and of 
being able to organize immediately in a complete and precise manner, 
the technical processes which will assure its sanction. It marks out 
immediately a rule of conduct for individuals and particularly for the 
agents of jurisdiction and administration whose duty it is to inter- 
vene. It goes without saying that to my mind law does not contain 
any imperative power in itself, in its constructive side any more than 
in its standardizing side. Constructive provisions have juridically 
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obligatory force because they are connected with a tacitly recognized 
or definitely formulated juridical norm. A constructive system can be 
more or less developed. In modern law, it has reached a high de- 
gree of development and complexity; it is a product of what I have 
already called juridical art. In itself, however, it has no more obli- 
gatory force than the technical system created by jurisprudence; 
nevertheless, it will have a more efficacious influence on the forma- 
tion of law ; it can, moreover, sometimes retard its development. 

If the positive legislator cannot make a juridical norm of a 
rule which he publishes, unless it be already a norm in itself ; if he 
cannot impose constructive rules unless they be connected with a 
norm created spontaneously by the consciousness of men, he can 
nevertheless help hasten this creation in a very active way. We have 
already seen that this is true of jurisprudence; it is still more true of 
legislation. It emanates from the governors. Their power is the 
result of a natural and spontaneous differentiation between the strong 
and the weak. This differentiation has taken place under varying 
conditions, but it can only be maintained if the mass of minds con- 
tinue to attribute to the governors certain qualities not belonging to 
other individuals. Those governing, then, have, necessarily, a special 
influence on opinion. In the great modern democratic societies, gov- 
ernmental power belongs to those who represent the majority more or 
less exactly; and, it can be said, the laws are in a general way the 
very expression of public opinion. If it can happen and does really 
happen that there is not a complete agreement between a law and 
opinion, it is none the less true that the parliament, author of the 
law, exercises an influence on opinion, and that between the parlia- 
ment and opinion there is a series of actions and reactions, and that 
thus the acceptance of the principle of the law by the mass of minds 
can be hastened. In a word, there is a continual interaction between 
opinion and the legislator, whatever the legislative organ may be, 
whatever the means by which opinion makes itself manifest, especially 
in democratic countries, with a parliament elected by universal 
suffrage, and with complete liberty of opinion in every form, such as 
freedom of assembly, and freedom of the press ; and that too in 
countries of absolute monarchy, where opinion is subject to the con- 
trol of the police. In countries of free democracy, the influence of 
the actions and reactions of the parliament and public opinion is in- 
contestably carried a step further, and that explains why it is only 
rarely that the law of such a country does not correspond exactly to 
the juridical norm conceived by the majority of minds, and how, 
on the other hand, the legislator of such a country can exercise a 
powerful influence on juridical conceptions. 

Finally, legislation may be said to have a negative authority which 
it is difficult to ascribe to jurisprudence and even to custom, and 
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which can be expressed by a formula that I have already used : 
positive law is a document for the jurist, it is a limit for the judge 
and the administrator. That means, first, that the jurist's right of 
free criticism remains intact, that he should not see a rule of law in 
the text of a statute simply because this text is the law, that with all 
the processes of a good critical method he should seek out the true 
rule of law and say clearly and with entire independence whether 
the text promulgated expresses a really existing juridical norm or 
not, and whether it publishes constructive rules in harmony with 
what is law. I cannot protest too much against the tendency which 
still has a certain number of advocates in France and which the great 
majority of German jurists defend — a tendency according to which 
every ordinance emanating regularly from the legislative organ of a 
country is a norm of law before which the jurist should bow with- 
out a word. If this be so, the study of law is not worth a moment's 
effort; it is a purely routine task. Written law is a document for 
the jurist, nothing more — that is, an element in the search he should 
make for the juridical norm imposing itself at any moment in a 
given group, and for the best technical processes to put it into prac- 
tice; according to what has already been said, written law is a precious 
document for the jurist, but nothing more than a document. 

Written law is a limit for the administrator and the judge. 
When written law has not spoken or when it is obscure, the public 
agent should be allowed a very wide liberty of judgment; he should 
seek to discover the rules of custom and jurisprudence, and he 
should act and decide in conformity with the indications they furnish 
him. But when legislation is formal, it limits the public agent in 
his action, and he can do nothing directly contrary to the legal ordi- 
nance. The public agent, whoever he may be, is hierarchically subor- 
dinate to the legislator. Modern minds have reached this conception, 
which is that of an incontestable juridical norm, according to which 
no individual act can be committed by a public agent in contravention 
of an ordinance passed by due legal process. This fundamental rule 
springs from conviction that it is the best guaranty for the individual 
against the arbitrary rule of the governors. But in order that it may 
apply, there must be a definite prohibition in law. 

A time may even come when the positive ordinance is so mani- 
festly contrary to the juridical consciousness of a period that it can 
no longer be claimed that it imposes itself as a limit upon the judges 
and the administrator. The public agent who should make certain 
decisions under the pretext that they were imposed upon him by the 
text of the law, would arouse such a flash of indignation that his 
decision could not be executed and he would never repeat it. Thus 
a text of written law can cease to impose itself — can, according to 
the current expression, fall into "innocuous desuetude". Can custom 
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abrogate a definite provision of written law? The question is often 
put in this way, but this is a bad way to put it. Custom and written 
law are not rules of law in themselves, and there cannot be a ques- 
tion of the abrogation of one by the other. But when as a matter of 
fact it is certain that it is custom which reveals the true nature of 
the juridical norm and that the text of the positive law is certainly 
contrary to it, then the question of knowing what the public agent 
should do arises. It seems to me impossible to deny that he should 
apply the norm revealed by custom. But incontestably, he should 
proceed with many precautions and all legislation characterized by 
foresight should organize a strong system of judiciary and adminis- 
trative hierarchy to reduce to a minimum the danger of arbitrary 
action. 

This question brings us to the point of knowing how, in an 
essentially legislative period like the one we have reached, the doc- 
trines of jurisprudence behave as regards written law, when the text 
of written law is mute or obscure. I think that in fact the spontaneous 
production of law never stops, and that the judge is obsolutely free 
in his judgment and that he cannot be impeded or hindered because 
anything is claimed to be the real, though unexpressed, thought of 
the legislator. The written text is what it is. There is no need to 
seek for what the private and unexpressed thought of the legislor 
may have been. The text should be taken by itself ; it limits the 
public agent to the extent of its specific terms but not beyond them. 

At the ceremony of the centenary of the Civil Code, M. Ballot- 
Beaupre', in the speech already cited, and with the authority which his 
position as first president of the court of appeal gave him, solemnly 
affirmed this liberty of jurisprudence. "When", he said, "the text 
presents some ambiguity . . .the judge . . . should not 
waste time in seeking out obstinately what the thought of the authors 
of the code was a hundred years ago . . . ; he should ask him- 
self what it would be if they drew up the same article to-day." ("Le- 
centenaire du code civil", p. 27.) This is really the true role of juris- 
prudence concerning written law. It is why, even in our period, which 
is especially one of legislation, the juridical work of jurisprudence is 
so fruitful in all domains and particularly in that of public law. 
There is no room here to study in detail the creations of jurisprudence ; 
nevertheless, it is useful to give a few examples. 

Sometimes it is a truly standardizing rule which jurisprudence 
makes apparent by the repeated applications of the norm it makes 
more or less consciously. It is the jurist who disentangles it from the 
court decisions, and sometimes the legislator intervenes with his 
sanction. But in reality it is neither jurisprudence nor written law 
which created it; it is a spontaneous production of the juridical con- 
sciousness of the period and the group. 
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The way in which the idea of so-called objective responsibility 
was formed is a striking example of a similar phenomenon. The 
norm of responsibility was for a long time entirely contained in the 
ordinance of article 1382 of the Code Napoleon which is one of the 
few standardizing ordinances of this legislative monument. "Any act 
of a man which causes damage to another, makes the one through 
whose fault the damage happened liable to repair it." Thus who- 
ever damages another by his fault is under obligation to repair the 
damage and is only obliged to repair the damage caused if there is 
some fault. For centuries the juridical consciousness went no further. 
Then, in the modern period, under the influence of profound economic 
transformations born of scientific discoveries and great industry, 
under the influence of the phenomenon so characteristic of the con- 
centration of capital, it was felt that the traditional norm of responsi- 
bility was no longer sufficient and that it should be enlarged, that 
reparation was due, even for damage caused without fault, from the 
individual or the group in whose interest the activities causing the 
damage was exercised, or from the owner of the object causing the 
damage. 

A new juridical norm was thus born, coming to be combined 
with the old rules of responsibility for a fault. Let it not be said 
that jurisprudence created it. Jurisprudence defined and applied it. 
Nothing more. The legislative formula of responsibility for a fault 
did not prevent the birth of responsibility for a risk. Legislation 
itself, which in certain cases established the rule of responsibility for 
a risk, did not give it its juridical force because it had this force 
even before the intervention of the legislator. On the contrary, it is 
the rule of responsibility which gave juridical force to constructive 
law, such as the French law of 1898 concerning accidents to work- 
men, which put this rule in practice in a particular case. 

One of the most interesting creations of custom and jurisprudence 
in the nineteenth century is assuredly the appeal from excess of 
authority and from misuse of power. Here is an exclusively con- 
structive rule which was erected on the foundation of an essential 
norm of modern law which has been penetrating the French con- 
sciousness more deeply since the revolution — the norm according to 
which an administrator can never perform an act violating an ordi- 
nance passed by due course of law, or violating a law or a ruling. 
The technical process intended to give a sanction to this norm was 
slowly established under the influence of the jurisprudence of the 
Council of State. This process is the appeal from excess of author- 
ity with the broad development it has received, the principle of which 
was recognized by article 9 of the law of May 24, 1872, long after 
the process began to exist and to function. It is futile to ask how 
usage, how the decisions of the Council of State, were thus able to 
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create a juridical institution. It was established spontaneously, like 
all human institutions. The constructive rule constituting it receives 
its juridical force not from custom, jurisprudence, or written law, but 
from the standardizing rule which it safeguards and makes effective. 

Finally, the legislator sometimes disentangles and formulates the 
standardizing rule itself ; and usage and jurisprudence erect the 
technical process to guarantee its application. 

A remarkable example of such a process is that of the law of 
January 2, 1907, and of the system of protection spontaneously estab- 
lished by jurisprudence, from which was born the constructive rule 
guaranteeing respect for the norm formulated by the law. This law 
of 1907, (Art. 4), passed after Pope Pius X had forbidden French 
Catholics to form the associations of worship provided for in the 
Separation Law of December 9, 1905, declares that even without an 
association of worship the buildings of worship as well as the furni- 
ture in them will be left for the public performance of worship at 
the disposition of the faithful and of the ministers of worship. No 
constructive rule accompanies this ordinance. Because of the silence 
of the law, there were immediately and spontaneously organized the 
due processes of law necessary to guarantee the use of the churches 
for the benefit of the priests and the faithful. Now a whole con- 
structive system created by custom and jurisprudence has come to be 
superimposed upon the legal ordinance of 1907. It does not receive 
its juridical force from the decisions of jurisprudence, any more than 
the rule of 1907 received force from the will of the legislator who 
published it. This rule receives all its force from its conformity to 
the juridical consciousness of France at the time it was published, 
and it is the support of the constructive system which guarantees it. 

Thus even at a period like ours, justly qualified as a pre-eminently 
legislative period, the spontaneous formation of law, the obligatory 
force of the juridical norm whether formulated by written law or 
not, can have no other foundation than the consciousness of the 
social group under consideration. Alongside of written law, new 
standardizing rules are formed, which soon afterward are frequently 
formulated into legislation. Outside of written law and beyond 
written law, constructive rules also are instituted which legislation 
sometimes confirms with a word, or which it often passes by, but 
which nevertheless persist and are enforced. 

Sometimes it is even useless for written law to publish formally 
a certain norm and to regulate its application with an extraordinary 
luxury of learned constructive ordinances ; for this norm is not en- 
forced, and the constructive ordinances have no result. Nothing shows 
better the truth of the idea dominating all these developments — that 
is, that law receives its force only from the adhesion of individual 
consciousnesses. An example which seems to me particularly strik- 
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ing is that of the law of April 5, 1910. Articles 1 and 2 of this 
law impose the obligation of a contribution for retirement upon all 
salaried employees of both sexes in industry, commerce, the liberal 
professions and agriculture, and upon wage earners. For ten years 
this ordinance has remained a dead letter. Not but what many 
salaried employees voluntarily obeyed the law. But the great mass 
remained absolutely indifferent, and the public authorities had to give 
up setting into motion the compulsory measures put at their disposal 
to assure the execution of the law. In other words, the juridical 
norm as it exists at present in men's consciousnesses is that of 
optional retirement; that of obligatory retirement has not yet pene- 
trated the mass of minds. It is not impossible for this evolution to 
take place in the near future under legislative influence; but at the 
present hour, to say that obligatory retirement is a rule of law would 
be an error ; it is a legislative rule ; it is not a rule of law. 

The result of all this is, then, that in modern societies, in spite of 
the broad development which the activity of the positive legislator 
has received, there is not a complete coincidence between juridical 
norms and written law, that is, between objective law and legislative 
law. Nevertheless, once this lack of coincidence is ascertained and 
remembered, the expressions "objective law", "rule of law", and "writ- 
ten law" can be used to facilitate exposition. But we must always bear in 
mind that it is possible for legislation not to be law and that certainly 
it is never the whole of law. 1! 

§ 12. The Intersocial Juridical Norm 

Up to now I have considered the rule of law only within a 
given social group — the objective law of an isolated group in so far 
as it applies to the individuals composing the group in their relations 
with each other. Is there a law in the relations of two or several dif- 
ferent groups? This is nothing less than the celebrated and funda- 
mental question of international law. Is there, can there be, an inter- 
national law? I reply energetically: "Yes", and the events through 
which we have been living for almost six years, far from disturbing 
this conviction, have only confirmed it. 

To make clear what I understand the foundation of international 

15 On the formation of law and its obligatory force, I ask permission of my 
readers to refer them to my book, L'Etat, le droit objectif et la loi positive (1901), 
particularly chapters IV and VII. Consult also in addition to the authors men- 
tioned in the preceding section : Leroy, La hoi, essai sur la theorie de I'autoritt? 
dans la democratic (1908) ; Cruet, La Vie du droit et I'impuissance des lois 
(1914) ; Aillet, La Democratic et) la loi (1819) 17 Revue de metaphysique et morale 
570; Bonnecase, L'Ecole exegetique (1920); Binding, Die Normen (2nd ed. 
1890) ; Jellinek, Gesciz und Verordnung (1887) ; Allgemeine Staatslehre (2nd 
ed. 1905) 556 et seq.; Dicey, Le Droit et I'opinion publique en Angleterre (trans- 
lated by A. and G. Jeze, 1906). The fundamental book on the character of 
positive law is still the work of M. Geny, referred to several times, Methode 
d'interpretation en droit prive positif (2nd ed. 1919, 2 vol.) 
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law to be, I shall proceed from the simple to the complex and shall 
first consider the relations which might be established between two social 
groups assumed to be very simple and to some extent standardized. 

Two or several clearly marked out social groups are in such a 
situation that relations arise between them. Shall we understand that 
these relations are subjected to a norm? The question so stated can 
receive only an affirmative reply, but one which demands two reserva- 
tions. First, this norm applies only to the members of the two groups 
taken individually, and not to the groups taken as such and as constitut- 
ing real entities distinct from the individualities composing them. On 
the other hand, this norm can have no other foundation than the con- 
sciousness that the individuals composing the different groups have 
solidarity uniting not only the members of each group with each other, 
but also the members of the different groups with each other. More- 
over this norm, rudimentary as it is, is an economic or moral norm. 
In fact, there exist in the relations of the most elementary social groups 
rules of which the individuals of each group have a more or less clear 
consciousness, the necessity of which rules they feel, and to which they 
submit in reality. Here is a point which seems incontestable, which is 
confirmed by all sociological observations, and which at the same time it 
is essential to make clear. 

Can these economic and moral rules which exist for the relations 
of the individuals belonging to different social groups at given moment 
become juridical rules? 

In the preceding paragraphs I have shown how and at what moment 
an economic and moral rule becomes a rule of law. Is it possible to 
determine how and at what moment an intersocial economic or moral 
rule becomes an intersocial juridical norm ? I think it is. But even now 
it should appear certain that this intersocial moral or economic rule, 
once it has become a rule of law, necessarily preserves its original essen- 
tial characteristics. It has as its first foundation the solidarity existing 
between the members of the different groups ; it is addressed to the 
members of these groups taken individually, and not to the social 
groups personified. Like the economic or moral rule which is its founda- 
tion, it is social and intersocial in foundation, but individual in appli- 
cation. It does not apply, it cannot apply, to social groups as 
such — groups having no personal reality, no consciousness or will. 
It applies to the individuals of these different groups, individuals be- 
tween whom arise relations which require regulation. In other words, 
just as every social group implies a discipline, which is internal objective 
law, so as soon as bonds of solidarity are formed between individuals 
belonging to different groups, an intersocial group is constituted which 
implies an intersocial discipline, which is precisely intersocial law, the 
embryo of modern international law. 

But at what moment does the intersocial economic rule become a 
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juridical norm? The reply will be the same as before. The rule of 
law appears when the consciousness exists in the mass of individuals 
that a certain economic or moral rule is of such importance for inter- 
social relations that the sanction of this rule should of necessity be 
organized, and when at the same time the mass of minds feels that it is 
just that this sanction be organized. 

This obviously implies that relations have arisen between the mem- 
bers of different groups, and relations frequent and durable enough not 
only to have caused the formation of what I have already called the 
sentiment of sociality and the sentiment of justice, but also of broadened 
sentiments which have become intersocial sentiments — the sentiment 
that there is a close interdependence not only between the members of 
the same social group, but also between the different groups, a senti- 
ment of intersocial justice ; that is, the sentiment that distributive justice 
and commutative justice should be as much respected in the relations of 
the individual members of different groups as in the relations of the mem- 
bers of the same group. This double sentiment of intersocial sociality and 
intersocial justice could only appear at a fairly advanced stage of human 
history. There is no doubt that a moment arrived after which this 
double sentiment existed and maintained itself, although, to be sure, 
with long and numerous periods of retrogression. Still, it existed, and 
intersocial law was by that very fact founded on the same basis as intra- 
social law and with the same solidity. Then, in the mass of minds be- 
longing to these different groups, there was formed a true juridical 
consciousness, the consciousness that they should act towards each other 
according to a certain rule, and that if this rule were violated, a reaction 
would be produced in all the groups under consideration tending to 
realize an effective sanction for this rule. This is the international 
juridical norm. It can be said of it as of the intersocial juridical rule: 
it appears when in the mass of minds there exists the consciousness 
that if a like rule is violated an intersocial reaction will result, the con- 
sciousness that the violation of this rule is a grave attack on the 
solidarity which unites the members of the different groups, and the 
consciousness that it is just for an intersocial sanction to be organized 
against the violators of this rule. 

The foundation of standardizing international law thus appears to 
us very clearly. By taking this point of view we avoid the difficulty 
which continually gives rise to objections made under different forms. 
It has been said and is still constantly said that there cannot be an inter- 
social law because there is no supersocial power imposing a superior 
law upon subordinate groups. The objection does not hold if it be 
admitted, as we admit, that the rule of law is not an order imposed 
by a superior will upon subordinate wills, but a norm conceived as 
obligatory and requiring a sanction, and conceived as such by individuals 
even before it is applied. 
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To establish the foundation of intersocial standardizing law, I 
have considered social groups reduced to a simple standardized state, 
according to the expression already used, groups in which it was 
assumed that no political differentiation had as yet taken place. If 
now, on the contrary, we imagine concrete social groups in which 
political differentiation has taken place and which are therefore con- 
stituted States, whatever their form, whether it is a question of the 
small cities of antiquity or of great modern States, the conception which 
has just been given of the intersocial norm remains true. Incontestable 
bonds of solidarity unite with one another not only those under the 
jurisdiction of the same State, but also those under the jurisdiction of 
different States, and on the foundation of this solidarity have been 
necessarily established moral and economic rules applying to the rela- 
tions of the members of these different states. These rules do not 
apply to the States taken in themselves as forming persons, because 
they are not personal realities any more than the social groups which 
serve to support them. These economic and moral rules of an inter- 
national order apply to the individuals belonging to these different 
States; and, to tell the truth, this fact has never been formally stated. 
These moral and economic rules have as foundation the consciousness 
of the individual subjects of the States under consideration that, if 
they did not submit to these rules, an international reaction would be 
produced which would compel them indirectly to submit. These moral 
and economic rules apply to all the members of the state group under 
consideration; but they apply in a very particular way to the gov- 
ernors — that is, to the individuals controlling the monopoly of the 
force in each of the groups. It is they particularly who have inter- 
social relations ; it is they who defend the economic interests of the 
governed; it is the relations arising between them which are pre- 
eminently subjected to the intersocial moral and economic rules. 

If the existence of economic and moral norms is admitted in the 
relations between citizens of modern States — and it seems to me that 
it cannot be disputed — I do not see how the existence of juridical 
norms in the same relations can be disputed. Here also the moral and 
economic rule becomes juridical when the mass of minds understand 
that because of international solidarity and of a pressing need for 
justice, it is necessary for this rule to be furnished with a sanction 
and for possible violations of it to be energetically repressed. It is 
this conception and this conception alone which must be the foundation 
of the interstate rule. It is the consciousness of the governors as well 
as of the governed which, by its manifestations, gives the juridical 
character to an intersocial norm. It is because the idea has deeply 
penetrated the mass of minds that, when the governors of two differ- 
ent national groups have concluded an agreement, it is both danger- 
ous for international solidarity and contrary to the sentiment of jus- 
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tice for such an agreement to be violated with impunity — it is for 
this reason that the idea of the juridical rule has been formed accord- 
ing to which every international convention is binding upon the gov- 
ernors who concluded it. 

The international norm, being thus understood as founded on the 
conditions of international solidarity and on the sentiment of justice, 
and as applying, not to imaginary entities which would be nations and 
States, but to the individuals, governors and governed, who compose 
them, avoids the objection which, under different forms, has always 
been made to international law and which can be formulated thus : 
there can be no international law because there is no commanding 
power imposing an international norm upon the different States. 

The objection collapses if it is proved, as I believe I have proved 
in the preceding paragraphs, that it is not the existence of a com- 
manding power imposing itself upon subordinate wills which makes 
the obligatory force of municipal law, but the consciousness existing 
in the individuals to whom it applies that this rule should be fur- 
nished with a sanction by compulsion. The obligatory force of the 
juridical norm does not imply in the least the existence of a superior 
will imposing itself upon a subordinate will; it only implies in the 
mass of minds the consciousness of its obligatory character, and 
what I have called briefly, juridical consciousness. Neither does the 
rule of international law imply the existence of a super-State impos- 
ing its will upon subordinate States ; it only implies an international 
juridical consciousness ; that is, the idea in the mass of minds belong- 
ing to different state groups which have relations with each other, that 
it is just for a certain moral or economic rule to be furnished with an 
energetic sanction by the use of force if there is need, the conscious- 
ness that respect for this rule is indispensable for the maintenance of 
international solidarity. Whether the force intended to realize this 
sanction is organized or not, whether it even can be organized, is of 
little importance. There is an international juridical norm from the 
moment when the international consciousness exists that a certain 
rule must be respected, that it is just for it to exist, and that this is 
necessary for the maintenance of international solidarity. 

But, it is said, admitting that this purely standardizing inter- 
national law exists and can be founded on this international con- 
sciousness, problematic at best, it is not really a law; every rule of 
law is a rule with a sanction, or at least a guaranty. Here at the 
most is a rule which has been conceived, but certainly not a rule 
with a sanction or even with a guaranty; the international juridical 
norm is always accompanied by constructive rules which determine 
the processes of law, in a very general sense of the expression, 
which tend to its realization; standardizing law is always accom- 
panied by a constructive law which, as I have myself recognized, implies a 
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certain political differentiation between the strong and the weak in a given 
social group ; now, nothing of this kind can exist in intersocial relations in 
general, and particularly in interstate relations. A standardizing inter- 
national law can exist; or rather an international morality can be 
recognized ; but a constructive international law cannot be conceived 
and, in fact, does not exist and cannot exist. International processes 
of law cannot be constituted and all attempts made towards them 
have failed wretchedly. 

Such a line of reasoning could have been taken before the great 
war; it can no longer be taken to-day after the events which are 
the striking demonstration of the indestructible force of standardizing 
international law and of the possibility of erecting a constructive 
international law. When, in the month of August, 1914, there oc- 
curred the abominable crimes of Germany, when the German hordes 
invaded Belgium in violation of the most solemn agreements, when 
they bore desolation into the north and northest of France; when, at 
the instigation of the government of Berlin they performed pre- 
meditated and methodically organized profanations and devastations, 
the question might have arisen for a moment whether the existence 
of international law was not merely a thinker's dream, a moralist's 
illusion, corresponding to no effective reality and whether the cele- 
brated formula "Might makes right", and the declaration of Hegel, 
"History is the tribunal of the world", were not the only rules in con- 
formity wth reality. I myself, I admit, asked myself for a moment 
whether all the efforts to establish international law on a purely posi- 
tive basis were not chimerical and vain. Then events unfolded them- 
selves with implacable logic. The world conscience revolted with a 
mighty awakening; all the civilized peoples of the earth arose and 
united against the violator of the international norm. Only a few 
powerless, degenerate, or still barbarous nations remained mute or de- 
serted the cause of right. Spontaneously there formed a union of 
irresistible forces which imposed respect for law upon the German 
governors and which decided to punish their crimes, to demand repara- 
tions and guarantees. I cannot believe that these punishments, repara- 
tions and guarantees will not be realized ; it depends only upon the 
allied governors ; and sooner or later the international consciousness 
will force them to act. Thus there appear to us in the international 
field these processes of law which are insisted upon before there can 
really be an international law. 

At a given moment President Wilson made himself the inter- 
preter of the world conscience in his different messages. Since then 
he has seemed to hesitate; his attitude has become enigmatic; mis- 
understandings have arisen; but I am still convinced that in spite of 
regressions, sudden shifts, and the difficulties of all kinds arising from 
an infinitely complex situation, the four great liberal nations of the 
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world, France, England, Italy, and the United States, will succeed in 
organizing the sanction of international law. September 1, 1918, 
addressing the workmen of America, President Wilson said: "This is 
a war whose object is to guarantee the nations and the peoples of the 
whole world against every power like the German autocracy ; it is a 
war of emancipation and as long as it is not won, men will be able 
to live nowhere without fear and cannot breathe freely while perform- 
ing their daily tasks and say to themselves that the governors are 
their servants and not their masters." The American press empha- 
sized this thought in a singularly energetic way by declaring in 
August, 1918, that at the congress of peace the Germans should have 
no voice ; that peace should not be made with them, but imposed upon 
them. On August 30, 1918 the New York Globe, one of the im- 
portant newspapers of the United States, wrote: "It is not customary 
for the individual who is hemmed in by the police and brought before 
tribunals to seat himself near the judge to deliberate on his punish- 
ment. The German delegates at the conference should only be present 
for form's sake. The allied delegates will be there to speak to- Ger- 
many and not to listen to her." This is really what happened at Paris 
where the conditions of the treaty of Versailles were drawn up 
without representation from Germany and were imposed upon her. 
Certainly the punishment pronounced was not complete enough, the 
guarantees taken against German barbarism were not complete enough ; 
the intervention of the allies to assure the execution of the treaty has 
not up to the present been energetic enough, but the fact remains that 
the treaty of Versailles is a solemn and definite affirmation of an inter- 
national juridical rule, standardizing and constructive at the same 
time. 

Within each group, the differentiation between the weak and the 
strong and the organization of processes of law and of methods of 
compulsion intended to furnish a sanction for the rule of law takes 
place only slowly. But this rule existed before the differentiation 
took place, before the processes of law and the methods of com- 
pulsion were organized. In international relations, the same evolu- 
tion seems to have to take place. In municipal law, long efforts were 
necessary to organize remedial proceedings, processes of law ; and 
political force intervened relatively late to impose the observation of 
the rule of law by compulsion. But long before the juridical norm 
already existed. In international relations many painful attempts 
have been made to create constructive processes, to establish an inter- 
national judiciary and police ; it has not yet been possible to insti- 
tute and organize forces of compulsion. For a moment it was 
thought that from the events which have just occurred would issue 
an organism capable of imposing respect for law by force upon every 
State daring henceforth to violate it. It seems true that in spite of 
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the heroism of our sons, the task will not yet be accomplished. The 
international juridical norm remains none the less incontestable 
though intangible. 

This norm is superadded to the intrasocial norm. Both have the 
same foundation, and the late war, far from impugning their reality, 
is, on the contrary, a clear proof of it. If it has not erected, it has at 
least prepared the constructive system which provides a sanction for 
international law, which up to the present has been only a standardiz- 
ing law and which tends more and more to become a constructive 
law. 

But let us go no further, and let us not speak of the rights of 
peoples, of nations, and of states, any more than of the rights of in- 
dividuals. There is an objective law which imposes itself upon 
individuals and only upon them in their social relations and in their 
international relations. There is no legal right of individuals, a power 
belonging to their will. A fortiori, there is no legal right of social 
groups, whatever they are — tribes, cities, families, nations, states. Men 
can believe in it as in a religious revelation; scientifically, it cannot be 
affirmed because the personal reality of these collectivities cannot be 
demonstrated, any more than the reality of the idea of legal right. 
This belief in the rights of nations can be an important factor in 
social transformation and in juridical creation; it is even difficult to 
deny that this is so. This belief is a fact which the observer can- 
not neglect, any more than the belief in national sovereignty. But 
neither the one nor the other corresponds to anything real ; scientifical- 
ly, the legal rights of peoples cannot be spoken of, because neither 
their personality nor the existence of legal right can be demonstrated. 
The legal right of collectivities does not exist any more than the legal 
right of individuals. " 

Leon Duguit 

Dean, Faculty of Law, 
University of Bordeaux. 

April 10, 1920. 

M I give only a very short bibliography on the question of the foundation of 
international law, because most of the works written before the war are already 
antiquated and the works published since are still very few. Among the works 
written before the war, I should nevertheless mention the following: Pillet, 
Les Droits fondamentaux des Etats (1899). As is seen from the title, the author 
bases international law on the recognition of subjective rights belonging by 
definition to states. His point of view is thus diametrically opposed to that 
which I have developed. Nys, Le droit international, les principes, les theories, 
les faits (1912, 3 vol.) Among the works which have appeared since the war, I 
will mention only the following : Moye, Le droit des gens moderne (1920); 
Scelle, Le pacte des nations et sa liaison avec le traite de paix (1920) ; La morale 
des traites de paix (1920). 



